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Careful! New Rule Affects the
Disposal of Consumer Credit Information

In the Fair and Accurate Credit
Transactions Act of 2003 (FACTA),
Congress required the adoption of
rules for the proper disposa of con-
sumer report information and records.
The legidation was prompted by the
growing risk of consumer fraud and
related problems, including identity
theft, that arise from the improper dis-

The Federal Trade Commis-
sion’s Disposal Rule went into
effect June 1, 2005, but affected
businesses will have six months
fromthat timeto comeinto cont
pliance.

posal of consumer information for
which there is no longer a business
need or purpose. FACTA and the rule
stemming from it are meant to make it
tougher for dumpster divers and min-
ers of computer data to profit from
sloppy disposal methods.

The Federa Trade Commission’s
Disposal Rule went into effect June 1,
2005, but affected businesseswill have
six monthsfrom that timeto comeinto
compliance. After that, failureto com-
ply could trigger a range of civil en-
forcement actions by the Government
or affected consumers.

While there is room for interpreta-

tion of the Disposal Rule’'s meaning,

and how it should be applied as cir-

cumstances change, the Rule's essen-

tial standard isal in one sentence:
Any person who maintains or
otherwise possesses consumer
information for a business pur-
pose must properly dispose of
such information by taking rea-
sonable measures to protect
against unauthorized access to
or use of theinformation in con-
nection with its disposal.

What |s Covered?

Consumer information covered by
the Rule means any record about an
individual, in any form, that is a con-
sumer report or is derived from a con-
sumer report. Thedefinitionincludesa
compilation of such records. If thein-
formation does not in some fashion
identify individuals, however, such as
information in aggregate form, the
Disposal Rule does not apply. The

Continued on page four.

Gifting as an Estate Planning Tool

The wisdom of making a will is
well settled as sound legal advice, and
rightly so. Less talked about, but
equally advisable for many people, is
theuse of giftsduring on€e'slifetimeas
a method for estate planning. Apart
from the intangible benefits that flow
from the fact that, as the saying goes,
it is more blessed to give than to re-
ceive, gifting has favorable down-to-
earth, dollars-and-cents ramifications.

Gifts reduce the size of the donor’s
estate that will be subject to court ad-
ministration, thereby cutting probate
costs and potential estate tax liability.
Less obvious, but equally advanta
geous, istheway that gifts can provide
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savings on income taxes. This occurs
when income-producing property is
given by an individual in a high in-
cometax bracket to someoneinalower
tax bracket.

Giftsdonot trigger incometax liabil-
ity for therecipient. However, the origi-
nal cogt, or basis, of the gift remainsfor
the recipient what it was for the donor.
Asaresult, if therecipient later sellsthe
property, he generaly will owe capital
gainstax on the difference between the
donor’ s basis and the sales price.

Asfor the gift tax, the starting point
to consider is that the federal Govern-

Continued on page four.
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Safeguards for Electronic Banking

In banking as in
S0 many other aress,
the trend is clear:
We continue to
move steadily away
from traditional pa
per transactions to-
ward high-tech means of conducting
our business. It will not happen over-
night, though, and even the most tech-
nophobic among us should be assured
that there are some federal laws and
regulationsin place that will makethe
transition easier and more secure.

Electronic Fund Transfer
Act

The methods for electronic fund
transfers (EFTSs) are already common-
place for many bank customers. They
include ATMs, debit or check cards,
preauthorized deposits and withdraw-
als, and telephone transfers. The fed-
eral Electronic Fund Transfer Act an-
swers some basic questions about us-
ing EFT services. TheActisespecialy
important when things go wrong, pro-
viding rulesfor the correction of errors
and dealing with loss or theft.

Financial institutions must provide
documentation of EFTs in two forms:
terminal receipts and periodic state-
ments. Among other pieces of infor-
mation, both documents must include
the type of transfer, the amount and
date of thetransaction, and thelocation
of the terminal. For preauthorized
transfersthat occur at regular intervals,
the institution must provide a notice
that thetransfer occurred as schedul ed.

Aswith credit cards, financial insti-
tutions must investigate and promptly
correct any EFT errors reported by the
consumer, but there are some differ-
ences in the details. For errors like
unauthorized or incorrect EFTSs, or
omission of an EFT from a statement,
a consumer should contact the institu-
tion as soon as possible, and no later
than 60 days after receiving the state-
ment showing the error. As a general
rule, the institution must promptly in-
vestigate and resolve the matter within

45 days. If more than 10 days pass, it
must make the correction, subject to
the results of the investigation. Such a
recredit is made fina if the institution
finds an error; if it does not, it must
explain the outcome of its investiga
tion in writing to the consumer.

Loss Limits

If your credit card is lost or stolen,
your loss is limited to $50 per card.
That isalso thegenera rulefor an EFT
card or code, but with the important
caveat that procrastination inreporting
alost or stolen EFT card or code can
be much more expensive. The expo-
sure limit jumps to $500 for a con-
sumer who does not report the loss or
theft within two days of learning of it.
Not only that, but failure to report an
unauthorized transfer within the 60-
day period for doing so creates unlim-
ited exposure to losses from transfers
made after the 60-day period.

Proceed with Caution

The federal Government provides
some EFT protection for old handsand
novices alike, but the best approach is
to combine that protection with your
own safe practices. Keep alow profile
for thieves and scam artists by protect-
ing your personal information, such as
bank account numbers, passwords, and
Socia Security numbers. Never re-
spond with such information to unso-
licited telephone calls or emails. Ver-
ify the legitimacy of awebsite address
before providing personal information
on the site. It is a good idea to have
virus protection and a “firewall” on
your computer to keep hackers out.
Finally, keep good banking records
and review each bank statement
promptly so that you can report any-
thing suspicious you seein time for it
to do you the most good.

¢ Investing your IRA;
¢ Publications and forms;
¢ Retirement calculator;

¢ Frequently asked questions;
¢ Research material on IRASs; and

Retirement Guide
for Small Businesses

Thelnternal Revenue Servicehascreated afree CD-ROM that isdesigned
to help small businesses establish and maintain retirement plansfor employ-
ees. Sectionson setting up contributions, investments, and distributions have
information not only fromthe IRS, but also from the Securitiesand Exchange
Commission, the Federal Deposit Insurance Corporation, and the Socia
Security Administration. Some of the contents of the CD-ROM include;
¢ Rulesfor traditional and Roth IRAS, aswell as other retirement plans;

¢ Video clips on retirement planning;

¢ Linksto more retirement information on government websites.
You can order the CD-ROM online at www.irs.gov/retirement or call
toll-free 800-829-3676 and request Publication 4395.




Protect Your Home with Title Insurance

When someone buys a home, in
addition to the land, bricks, and wood,
the buyer receivesthe legal title to the
property. If the title is defective, it
could interfere with enjoyment of the
property and result in financia loss.
When titleinsuranceis purchased by a
property owner, theinsurer guarantees
that the owner has clear title to the
property, free of claims or encum-
brances.

Title insurance begins with a
search of land records tracing
the property’s “ chain of title”
back in time through previous
owners.

Titleinsurance beginswith asearch
of land records tracing the property’s
“chain of title” back in time through
previous owners. A title search should
reveal any legal documentsthat do not
clearly passtitle, such aswhereincor-
rect names or notary acknowledg-
ments appear, as well as outstanding
mortgages, judgments, or tax liens.
Even athorough search by an experi-
enced title examiner cannot be abso-
lutely certain to detect every problem,
however. Title insurance protects
against the unseen hazards that may
not surface until long after property is
purchased. Some of the risks against
which title insurance gives protection
include: aforged deed that transfersno
title to the property; previousdy undis-
closed heirs with claims against the
property; and a legal document exe-
cuted under an invalid or expired
power of attorney.

A titleinsurance policy protectsthe
insured party, such as the home buyer
or thebuyer’ smortgagelender, against
losses suffered if thetitleisfoundto be
defective, even after a search of land
records suggests no problems. Lend-
ers titleinsurance decreasesand even-
tually is discontinued as the loan is
paid off. Owners' title insurance, is-
sued in the amount of the purchase
price, lasts as long as the insured has
an interest in the property.

As with any other insurance policy,
the fine print in atitle insurance policy
must be examined with care. Typicaly,
there are exclusions or exceptions from
coverage. For example, the effects of
governmental laws, ordinances, and
regulationsaregenerally excluded. Y ou

also should be aware of two other com-
mon policy provisions. The first is a
standard arbitration clause, requiring
binding arbitration to resolve any dis-
pute under a specified dollar limit. The
second provision, a “ co-insurance’

clause, statesthat theowner must obtain
increased coverage if the insured prop-
erty isimproved in order to furnish the
same level of protection.

Title insurance protection takes
variousforms. Theinsurer will negoti-
atewith third partiesabout their claims
against the insured property, pay for
defending against an attack onthetitle,
and pay claims if necessary. Title in-
surance aso helps to make sure that a
dream home will not become a legal
nightmare for the home buyer.

Taster’s Choice Model Wins Big

A two-hour photo
shoot paying $250 has
turned into a jury verdict
of over $15millionfor the
model, but it took almost 20 years and
some good luck for it to happen.
Russell had his photo taken for use on
labelsby amajor coffee maker. Hedid
not think much more about it until
many years later, when he saw the
photo of himself savoring a cup of
coffee.

According to the modeling agree-
ment, which Russell had kept in his
records, he was supposed to be paid
additional sumsif the photo was actu-
aly used in marketing. The company
had never paid moremoney to Russell,

( = ffee

even though hisphoto had
ended up on countlessjars
of coffee around the
world for a six-year pe-
riod. Nor did the company get his per-
mission for the use of hisimage.

The jury award was based not just
on the company’s obligations under
the agreement, but al so on apercentage
of the profits derived from the use of
the image. Russell was able to show
that his face, appearing asit did in al
kindsof advertising, not just thejars of
coffee, helpedto sell alot of coffee. As
aresult, the company’ s misappropria-
tion of his image carried a very hig
pricetag.

Actual resolution of legal issues depends upon many factors, including variations of facts and state laws. This newsletter is not
intended to provide legal advice on specific subjects, but rather to provideinsight into legal developments and issues. Thereader
should always consult with legal counsel before taking action on matters covered by this newdetter.




Disposal of Information
Continued from page one.

obvious ways in which individuals
may be identified are names, Social
Security numbers, driver's license
numbers, telephone numbers, physical
addresses, and e-mail addresses. But
even pieces of information that, by
themselves, do not identify someone
can, in combination, be regarded as
identifying information.

Who Is Covered?

The Rule was intentionally written
broadly to apply essentiadly to any
“person” maintaining or possessing
consumer information other than an
individual who has obtained his own
consumer report. Some entities that
commonly obtain consumer credit in-
formation include consumer reporting
agencies, lenders, insurers, employers,
landlords, government agencies, mort-
gage brokers, financial institutions,
and automobile deders. This is far
from an exhaugtivelist. If an entity can
obtain a consumer report for one or
more of the business purposes men-
tionedintheFair Credit Reporting Act,
it is safe to assume that the entity and
the information it obtained are subject
to the Disposal Rule. Disposal and rec-
ords management companies also fall
under the Rule.

Reasonable Measures

The Rule uses the flexible term
“ reasonable measures’ to describethe
duty regarding disposal because per-
fect destruction of consumer informa-
tion in every instance is unattainable.
Variables that may be taken into ac-
count include the sensitivity of thein-
formation, the nature and size of the
entity’ soperations, the costsand bene-
fits of different disposal methods, and
ongoing changes in technologies. It is
also noteworthy that the concept of
“ disposal” also coversthe sale, dona
tion, or transfer of any medium on
which consumer information is stored.

The Rule provides anonexhaustive
set of examples of “ reasonable meas-

ures.” To prevent thereading or recon-
struction of records in paper form,
policies should be adopted, and their
implementation monitored, for the
burning, pulverizing, or shredding of
such papers. The same approach is ad-
visable for policies on destruction or
erasure of electronic media. Sincesim-
ply deleting information stored on a
computer is usually insufficient to
safeguard theinformation, use of some
low-tech methods of destruction on
some high-tech methods of storing in-
formation may be in order. For exam-
ple, the Federa Trade Commission has
suggested, at least for small busi-
nesses, the nearly cost-free method of

disposing of electronic media by
smashing the material with a hammer.

A covered person’s due diligence
also should extend outside the office
when disposal of information is con-
tracted out to aprovider of such aserv-
ice. Oneof the“ reasonable measures’
mentioned in the Rule refers to taking
stepsto determine the competency and
integrity of thedisposal company, such
as reviewing an independent audit of
the company, getting references, re-
quiring that the company be certified
by a trade association, or reviewing
and evaluating the disposal company’s
policies and procedures on informa-
tion security.

Gifting

Continued from page one.

ment levies the tax on transfers of real
or persona property made during the
giver's lifetime where something of
similar value is not received in return.
For tax purposes, the dollar value of a
giftisthefair market value of the prop-
erty whenitisgiven, lessthefair market
vaue of anything received in return.
The donor is liable for any gift tax that
isdue, but if the donor does not pay the
tax thedoneebecomespersonally ligble.

An annual exclusion of up to
$11,000 is available for transfers to
other persons without payment of the
federa gift tax. Rather than pay thegift
tax on gifts over $11,000, the donor
can choose to exempt as much as $1
million in gifts above this exclusion
over his lifetime. The donor does not
need to file afederal gift tax return for
gift amounts less than $11,000. Be-
cause the exclusion amount is per do-
nee, any one donor actually can make
gifts in a large total amount, without
incurring a gift tax, by giving to many
different recipients. For amarried cou-
ple, the annual exclusion is $22,000
per donee.

There is an unlimited marital de-
duction provisioninthefederal gift tax
law, so that no gift tax is due, and no
return need be filed, for gifts between
spousesin any amount. Also excluded
from the gift tax are amounts paid by a
donor to a qualified educationa insti-
tution for another’s tuition, or to a
health-care provider for someone’'s
medical services. Gifts to qualified
charitable, religious, and educational
entities, government agencies, and
many organizations with tax-free
status are not subject to the gift tax.

This article merely introduces the
subject of the gifting of property. Es-
tate planning techniques and tax laws
are complex. You should aways con-
sult with a qualified professiond to
assist you in such matters.

Quotable

“ Qupposing is good, but finding
out is better.”
Mark Twain






