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Take the Time to Update Your Will

By some accounts, 70% of adult
Americansdo not haveawill. If you at
least havegonetothetrouble of getting
awill, consider yourself ahead of the
curve and pat yourself on the back.
Then come back to earth and under-
stand that your work is not compl etely
done. A will is not a static instrument.
To serve its purposes, it must keep

To serve its purposes, a will
must keep current with your life
changes.

current with life changes, including an
individual’s financial circumstances,
and with some external factors, such as
tax laws. With the help of a profes-
sional, you should periodicaly review
your will, staying aert to new or dif-
ferent circumstancesthat might call for
updates.

Marriage, Divorce, and
Remarriage

Obviously, a marriage usually
brings a new beneficiary into the pic-
ture, and a divorce may remove one.
Some of thechangesinawill prompted
by a change in marital status may not
be so apparent. For example, when a
widow or widower remarries, the will
may need to be updated to show how
children from the previous marriage
and the new spouse are to be provided
for.

Additions and Subtractions

A new child is a new beneficiary,
but awill can and should cover more
than just the distribution of property to
heirs. Parentscan nameaguardian, and
even an alternate guardian, to care for
their children in the event that some-
thing happens to both parents. Absent
such aprovision in awill, a court will
appoint aguardian.

The death of an executor, guardian,
beneficiary, or trustee createsagap in
how the will is supposed to operate.
Fill in the gaps by making necessary
changes, such as naming a new indi-
vidual or, in the case of a deceased
beneficiary, ssimply removing the lost
beneficiary from the will.

Continued on page four.

Telecommuters and the
Home Office Tax Deduction

The benefits of working
from your home for an em-
ployer make telecommuting
appealing to many people. In
most cases, however, the plus
side may be confined to sub-
jective, hard-to-measure factors. What
is it worth to you to avoid rush-hour
traffic jams or to wear whatever you
want while working?

If you are counting on an income
tax benefit intheform of ahome office
deduction, you should understand that
most telecommuters do not meet the
demanding requirements for the de-
duction. Still, you will not know how
you stand unless you first know the
rules. If you do qualify, worthwhiletax
bresks are available, consisting of de-
ductions for such items as property
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taxes, mortgage interest, and
utilities.

Toquaify for thehomeof-
fice deduction, a taxpayer
must meet several require-
ments rel ating to the business
use of a dwelling. For example, as to
the portion of adwellingin question, it
must be used exclusively and regularly
for the purpose of carrying on atrade
or business. When part of the dwelling
is used for business by someone who
is an employee, there is an additional
requirement that has proved to be a
stumbling block for many individuals
seeking to claim adeduction. It sounds
simple enough, but, as interpreted by
the courts, it isaformidable legal hur-

Continued on page four.
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E-Mail Privacy in the Workplace

Richard was an independent insur-
ance agent who sold policiesfor ama-
jor insurer on an exclusive basis. After
aperiod in which there was some dis-
satisfaction and acrimony on both
sides of the relationship, the company
terminated itsagreement with Richard.
In subsequent litigation brought by
Richard, the parties disagreed asto the
reason for the termination. The com-
pany’s position was that it had fired
Richard for didloyalty. How the com-
pany came by its evidence of disloy-
alty led to a separate element of the
ensuing lawsuit.

An attorney for the company
and a systems expert searched
the company’s main file server
for any e-mail to or from Rich-
ard that caught their attention.

When other events raised suspi-
cions about Richard, an attorney for
the company and a systems expert
searched thecompany’ smainfileserv-
er for any e-mail to or from Richard
that caught their attention because of
the e-mail headers. There, they
claimed to find two messages from
Richard to a competing insurance
company that essentialy asked if the
competitor might be interested in ac-
quiring some clients who supposedly
were unhappy with Richard’'s com-
pany.

Richard argued to no avail that his
former company violated hisrightsun-
der thefederal Electronic Communica-
tions Privacy Act (ECPA). First, he
asserted that there was a violation of
that part of the law that prohibits “ in-
tercepts’ of electronic communica
tionssuch ase-mails. However, courts,
including the one hearing his case,
have reasoned that an intercept can
only occur contemporaneously with

the electronic transmission. The com-
pany did not access Richard's e-mails
as hewas sending them, but read them
later, so it did not “ intercept” them.
The second claim was brought un-
der adifferent part of the ECPA, which
creates liability for intentionaly ac-
cessing without authorization afacility
through which an el ectronic communi-
cation serviceis provided, and thereby
obtaining access to a communication

whileit isin electronic storage. “ Stor-
age” in this context means temporary,
intermediate storage, or backup stor-
age. A related part of thelaw makesan
exception from liability for the person
or entity providing the communica
tions service. Since Richard’s e-mails
were stored on asystem controlled and
administered by his company, the
company could not be liable for ac-
cessing the emails.

Oscar Wilde and Copyright Law

Nineteenth-century writer
Oscar Wilde had not yet pro-
duced theworksfor which heis
best known when hecametothe
United Statesin 1882 for alec-
ture tour to promote a touring
opera. Heclearly wasacel ebrity
in the making, however, and that is
what brought him to the attention of
Napolean Sarony. Sarony was making
aname for himself, and |ots of money,
in the still emerging field of photogra-
phy. He took photographs of the rich
and famous, to whom he paid large
sums in return for the exclusive right
to distribute the photographs.

Wilde posed for 27 picturestaken by
Sarony. When the most famous of these
was used in an advertisement without
Sarony’s permission, he sued. The de-
fendant wasalithographer whowassaid
to have reproduced many thousands of
copies of the image. Sarony aleged a
violation of his copyright in the photo-
graph. The defense was that Congress
had the power to protect authors writ-
ings, but not authors' photographs,
which were described as mere repro-
ductions of nature created by the opera-
tor of amachine.

The case went al the way to the
United States Supreme Court (which

itself was later the subject of a
formal photographic portrait by
Sarony). In a decision that has
been valuable to photographers
and copyright seekers ever
since, the Court ruled that
Sarony’ s photograph did indeed
have copyright protection. The photo-
graph was deemed a work of art and
the product of the photographer’s* in-
tellectual invention,” no different in
nature from a novel. Rebutting the ar-
gument that taking a photograph has
nothing to do with imagination, the
Court described Sarony, asan art critic
might have done, as having set up his
subject “ so asto present graceful out-
lines, arranging and disposing thelight
and shade, suggesting and evoking the
desired expression.”

The essential holding in Sarony’s
case is no less valid today, but more
than a century later there are added
layers of legal analysis to consider in
our copyright jurisprudence. For ex-
ample, in arecent case, aphotographer
took pictures of abluevodkabottlefor
useinthevodkaproducer’ smarketing.
The company then had other photogra-
phers take similar photos of the bottle

Continued on page three.



New Banking Rules Affect Checking Accounts

We Americans write about 40 bil-
lion paper checks each year. In addi-
tion, for the first time that number re-
cently waseclipsed by theannual num-
ber of automated transactions involv-
ing checking accounts. Checking ac-
count transactions are such a wide-
spread part of our livesthat consumers
of banking servicesarewell advised to
become acquainted with major
changes affecting banking laws. Fed-
erd legidation called the Check Clear-
ing for the 21st Century Act, or
“ Check 21" for short, went into effect
on October 28, 2004.

The Dangers of “ Floating”
Check 21 will dlow financial insti-
tutions to process “ substitute”
checks—high-quality paper reproduc-
tionscreated from el ectronicimages of
both sidesof anoriginal check. Intime,
check processing will be faster, and
thisiswheretherewill beramifications
for check writers and depositors.
Whileit hasalwaysbeen prudent to
have enough money in your account to
cover acheck the moment you writeit,
who has not used the lag time in check
processing to make a necessary de-
posit? That will soon become ariskier
strategy aselectronic check processing
becomesmore prevalent. It will dsobe
more important than ever to keep
checkbooksupto date, especially bear-
ing in mind deductionsfor ATM with-
drawal s, bank fees, and debit-card pur-
chases. (Another downside to faster
check processing isthat you may have
lesstimeto placea* stop payment” on
a check that you have written.)
Asalast resort, there are overdraft
services, including overdraft lines of
credit. They have their place, but re-
member that each use of an overdraft
service is essentialy a loan, usually
with interest charges or other fees.
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Electronic Substitute Checks

Today, most banks do not return
customers actua checks with their
monthly statements. Under Check 21,
even your bank may not receive your
original check but, rather, an electronic
substitute check created by the bank
where the check was deposited. As
long as the substitute check meets
standards established under Check 21,
it should be just as effective as the
original for a customer who needs to
prove a disputed payment. Of course,
long beforethe enactment of Check 21,
images of checks, rather than the real
thing, have enjoyed widespread accep-
tance as proof of payment. Even if the
substitute check fals short in some
way, Check 21 provides warranties
and remediesto protect the partiesto a
transaction.

Expedited Recrediting

Erroneous or fraudulent payments
are largely the domain of state laws,
which can vary greatly. Usually, a
bank can be held liableto its customer
if it chargesthe customer’ saccount for
acheck thatisnot “ properly payable.”
Check 21 has provisions for “ expe-
dited recrediting” in the event of im-
proper payment.

A bank customer can make aclaim
for expedited recrediting from the
bank holding the customer’ saccount if
the customer asserts in good faith that
the bank improperly charged the ac-
count for a substitute check. The cus-
tomer must show that producing the
original check, or abetter copy of it, is
necessary to determine the validity of
the charge to the account. A claim for
expedited recredit must be made
within 40 days of delivery of therele-
vant bank statement to the customer, or
the date when the substitute check is
made availableto the customer, which-
ever islater.

Copyright Law

Continued from page two.

and ended up using them in its adver-
tising campaign. The first photogra
pher sued for copyright infringement
in his photographs. He reached back
into the 19th century to cite the Sarony
case, but lost.

The problem was not that the pho-
tographs were unworthy of copyright
protection. Everyone agreed they

were. However, under a doctrine that
is now well established in copyright
law, courts will not protect a copy-
righted work if the idea underlying it
can beexpressed only inoneway, such
that the idea and the expression of it
“merge.” The basic question in the
case was, “ How many ways are there
to create a ‘product shot’ of a blue
vodkabottle?' Thecourt’ sanswer was
“not very many.”

Actual resolution of legal issues depends upon many factors, including variations of facts and state laws. This newsletter is not
intended to provide legal advice on specific subjects, but rather to provideinsight into legal developments and issues. Thereader
should always consult with legal counsel before taking action on matters covered by this newdletter.




Update Y our Will

Continued from page one.

Changing Fortunes

If you enjoy an unexpected wind-
fall, you may still want the larger pie
divided up as before. But it is likely
that some changes in your will are
caled for. If theincrease in the poten-
tial estate is large enough, it might
trigger the need for planning to avoid
or minimize estate taxes. A reversal of
fortune also could suggest some
changes. For example, you may have
to revisedownward that fixed sumyou
were planning to leave to a favorite
charity.

Moving Out of State

You will not have to start from
scratch if you move to another state,
because al of the states recognize a
will that was properly created in an-
other state. Nonetheless, legal advice
should be sought in the new state be-
cause changesin the law from state to
state could require sometinkering with
thewill. There may be more than tink-
ering involved if you moveto or from
acommunity property state.

Changesin Tax Laws

The Government’s intentions can
change even if your intentions have
not. Some of the changes benefit indi-
vidualswithwills, but you cantakefull
advantage of them only if you are
aware of them. Thebigitem hereisthe
schedule of changes to the federal es-
tate tax exemption, which is the
amount an estate can reach beforeit is
subject to a(hefty) estatetax. Thegood
news is that the exemption is headed
up. It goes from the current $1.5 mil-
lion to $2 million in 2006.

Y ou Change Y our Mind

If you decide you want to change
beneficiaries, a guardian, an executor,
or anything else in awill, you can do
so0. For example, you want to make
sure that the beneficiaries in your will
are the same as the beneficiaries you
have named in your insurance policies

and retirement accounts. Otherwise,
the beneficiaries actually named in
those documents will get the money
from them, not the beneficiaries under
the will. Bear in mind that no amount
of talking about your new intentions
will make them happen. The changes
must be indicated in a properly exe-
cuted will.

You should keep the finished (at
least until the next update) product in
a safe place. When “ they” say “ keep
thiswith your important papers,” think
of your will. Y our family should know
where to find the executed will. An
unsigned copy of your will initslatest
form is a good starting point for the
next periodic review.

Telecommuters
Continued from page one.

dle. For anemployeeat home, thebusi-
nessuseof the dwelling must befor the
“ convenience” of the employer.

Employer Convenience

There is no cut-and-dried formula
for determining if officework at home
isfor the convenience of an employer.
The answer depends on the facts and
circumstances of each case. However,
there are three alternative situationsin
which the employer convenience re-
quirement may be met: (1) where
maintaining the home office is a con-
dition of employment—that is, theem-
ployer requires, not merely allows, the
employeeto maintain the officeand to
work there; (2) where the home office
is necessary for the functioning of the
employer’s business; or (3) where the
home office is necessary to alow the
employee to perform his or her duties
properly. Unfortunately for taxpayers
hoping for the deduction, it is not
enough that working at home for an
employer is appropriate or even help-
ful to everyone involved.

If an employer does not make work
spaceavailableto an employeeat some
fixed location, the practical effect is
that the employee is required to work
a home, even if the employer has no
written policy stating such a require-
ment. In this situation, which is still
relatively unusual today, the employee
should get it in writing from the em-

ployer that the employee has no choice
but to work at home.

A Taleof Two
Telecommuters

If working at home is not actualy
required, an alternative basisfor quali-
fying for the deduction is to show that
working at home is necessary if the
employee is to perform properly for
the employer. This, too, can be diffi-
cult for thetaxpayer to prove. Consider
the cases of two college professors,
one who got the deduction, and one
who did not.

Thefirst professor, who got the de-
duction, kept an office at his home for
some of the scholarly research and
writing activitiesthat wereapart of his
job. He actualy had office space pro-
vided by his employer, albeit space he
had to share with other professors. He
also could use the collegelibrary. The
problems with these work spaceswere
that therewas alack of privacy and no
safe place to leave the professor’ s ma-
terials. All inal, according to afedera
court, there was no place like home,
even for working.

In the other case, the professor was
denied the deduction under similar cir-
cumstances. There, too, the professor
complained that his on-campus office
had deplorable security and was small,
crowded, and noisy to boot. All of that
only prompted the Tax Court to rule
that the home officewasfor theprofes-
sor’s convenience, not that of his em-
ployer.



